Legal Aspects and Expert Testimony

This section transitions from clinical documentation
to the legal arena, where the dentist’s findings are
tested under cross-examination. In this context, the
dentist ceases to be just a clinician and becomes a
translator of science for the court.

. Role of the Forensic Dentist as an Expert
Witness

An expert witness is someone who, by virtue of
education, training, or experience, has specialized
knowledge in a particular field beyond that of the
average layperson.

In the legal system, the forensic dentist acts as a
bridge between the clinical world of medicine and
the adversarial world of the courtroom. While a
regular dentist treats a patient to restore health, the
expert witness analyzes a "case" to assist the
interests of justice.

1. The Objective Advocate: The "Duty to the
Court"

A common misconception is that the expert witness
is a "member of the team" for the side that hired
them (Prosecution or Defense). Legally and
ethically, this is incorrect.

e Neutrality as Power: Your value to the
court is your impartiality. If you skew your
findings to favor the side paying your fee,
you are often labeled a "Hired Gun." Once
an expert is discredited in one case for bias,
that reputation follows them into every
future legal proceeding.

« The "Concessions” Rule: A credible
expert is willing to admit when a piece of
evidence is inconclusive. For example, if a
bite mark is too distorted to make a positive
ID, stating "I cannot exclude or include the
suspect" is more professional than forcing a
match to please an attorney.

e Ethics of Compensation: You are
compensated for your time, research, and
expertise, never for the outcome of the
case. Your fee should be a flat hourly rate
or a set appearance fee, never a "bonus" for
a conviction or a settlement.

2. The Educator: Translating Science into
Justice

A jury consists of laypeople who likely have no
medical background. If you use overly technical
jargon, they will stop listening. Your role is to
"teach" the science.

o Analogies and Visuals: Instead of just
saying "the mandible suffered a
comminuted fracture," you might explain it
as "the jawbone was broken into several
small pieces, similar to how a dropped
porcelain plate shatters."

« Demonstrative Evidence: You use tools to
help the jury see what you see.

o Example: Using an overlay (a
transparent sheet of a suspect's
teeth) placed over a photo of a bite
mark to show how the marks align.

o Example: Using a 3D printed model
of a fractured skull to show the
direction of a strike.

3. Opinion vs. Fact: The Power of Interpretation

The legal distinction between a "Fact Witness" and
an "Expert Witness" is the most critical aspect of
your testimony.

The Fact Witness (The "What")

e Role: Usually the treating dentist who saw
the patient in the clinic.

o Testimony: Restricted only to what they
personally observed or did.

e Example: "I saw a 5mm laceration on the
upper lip and | sutured it with 4-0 silk."

o Limitation: They cannot say why the injury
happened or who caused it.

The Expert Witness (The "Why" and "How")

e Role: A specialist (often who never even
met the patient) who reviews the records,
photos, and radiographs.

o Testimony: Provides an Opinion based on
scientific principles.

o Example: "Based on the width of the dental
arch and the specific bruising pattern, it is
my professional opinion that this is a human
bite mark made by an adult male."

e The "Degree of Certainty": Experts
usually state their opinions to a
"Reasonable Degree of Dental
Certainty," meaning it is more likely than
not ($>50\%$) that their conclusion is
correct.
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Il. Court Procedures and Terminology

Navigating the  courtroom requires an
understanding of the "rules of engagement.”

Entering a courtroom as a forensic expert requires
more than clinical knowledge; it requires a mastery
of legal "theater" and procedural rules. Each stage
of the process is designed to test the reliability of
your evidence and your personal credibility.

1. Subpoena Duces Tecum: "Bring with You"

Unlike a standard subpoena, which only requires
your presence, a Duces Tecum (Latin for "bring
with you") is a command for the physical evidence.

e The Original Record: You must bring the
original patient records, radiographs (or
high-resolution digital copies), and physical
models.

e Chain of Custody: You must be prepared
to testify about how you stored these items
and who had access to them from the
moment they were collected until they
entered the courtroom.

o Discovery: Anything you bring—including
personal notes or "cheat sheets"—may be
viewed by the opposing counsel. Never
bring anything to the stand that you wouldn't
want the opposing attorney to read aloud.

2. Voir Dire: The "Trial within a Trial"

Before you can offer a single opinion, the judge
must "qualify" you. Voir Dire (to speak the truth) is
the process of vetting your expertise.

« The Credentials Check: The attorney who
hired you will ask about your dental degree,
specialty training, years in practice, and any
specific  forensic  certifications  (e.g.,
American Board of Forensic Odontology).

« The Challenge: The opposing attorney may
try to "strike" you as an expert by
highlighting a lack of specific experience—
for example, arguing that a general dentist
isn't qualified to testify on complex
maxillofacial fractures.

« The Judge’s Ruling: Once the judge says,
"The witness is qualified as an expert," you
are legally permitted to give opinions, not
just facts.

3. Direct vs. Cross-Examination: The Two Sides
of Testimony

The style of questioning changes dramatically
depending on which attorney is speaking.

Direct Examination (Your "Teaching" Time)

e Goal: To present your findings clearly to the
jury.

o Style: Open-ended questions: "Doctor,
what did you observe when you examined
the bite mark?" or "How did you reach that
conclusion?"

o Strategy: This is your chance to use
analogies and explain the science in simple
terms.

Cross-Examination (The "Stress Test")

e Goal: To discredit your report or your
expertise.

o Style: Leading questions that suggest an
answer: "Isn't it true, Doctor, that skin is a
poor medium for recording bite marks?" or
"You only spent twenty minutes on this
analysis, correct?"

o Strategy: Stay calm. Do not get defensive.
If a question cannot be answered with "Yes"



or "No," you can request to explain your
answer.

4. The Daubert Standard: The Gatekeeper of
Science

In modern courts, the judge acts as a "gatekeeper”
to keep "junk science" out of the courtroom. The
Daubert Standard asks four critical questions
about your methods:

1. Testability: Can the theory or technique be
tested?

2. Peer Review: Has the technique been
published and reviewed by other forensic
experts?

3. Error Rate: What is the known or potential
rate of error for this method?

4. General Acceptance: Is the method
generally accepted within the forensic
dental community?

Note: If you use a brand-new, unproven software
to analyze a bite mark, the judge may "Daubert out"
your testimony, meaning the jury will never hear it.
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lll. Report Writing and Documentation

In the legal system, your written report is more
important than your verbal testimony. While you
may testify months or years after an incident, the
report serves as the permanent, discoverable
record. If a detail is missing from the report, an
opposing attorney will argue that you "invented"
that detail later to fit a specific narrative.

1. Statement of Qualifications (The "Expertise"
Hook)

Before a judge reads your findings, they must know
why they should trust you. This section is not a full
CV, but a targeted summary.

e Focus: Mention your dental degree, any
forensic fellowships, board certifications
(e.g., ABFO), and the number of times you
have previously testified as an expert.

« Relevance: If the case involves bite marks,
highlight  your specific training in
odontological pattern analysis.

2. Materials Reviewed (The "Inventory of
Evidence")

This section protects you from being blindsided. If
you weren't given a specific piece of evidence, you
cannot be blamed for not considering it.

o« Be Specific: Do not just write "X-rays."
Write:  "Three (3) digital periapical
radiographs of the maxillary anterior region,
labeled 'Patient X,' dated March 12, 2026."

e Include Non-Dental Data: If you reviewed
police reports, photographs of the scene, or
medical ER records, list them here. This
shows your conclusion is based on a
"comprehensive review" of the available
data.

3. Observations (The "Anatomy of the Injury")

This is the most critical part of the report. It must be
purely descriptive and free of any "why" or "how."



e The "Four Corner" Rule: For every injury,
document its Location, Size, Shape, and
Color.

e Use Forensic Terms: Instead of "bruise on
the lip," write: "A 12 mm x 8 mm purple
ecchymosis located on the labial mucosa of
the lower lip, 5 mm lateral to the midline."

« Negative Findings: Equally important is
what you don't see. If there is no swelling
despite a reported "punch," that is a
significant forensic observation.

4. Opinion and Conclusion (The "Synthesis")

This is where you move from "What | saw" to "What
it means." Your opinion must be based directly on
the observations listed in the previous section.

e The "Nexus": Connect the injury to a
mechanism.

o Weak: "The patient was hit."

o Strong: "The presence of a torn labial
frenum in a non-ambulatory 6-month-
old infant is pathognomonic for
significant blunt force trauma to the
orofacial region and is inconsistent
with the caregiver's report of a self-
inflicted injury."

« Degree of Certainty: Always conclude by
stating that your opinion is held to a
"Reasonable Degree of Dental
Certainty."

5. Signature, Date, and Appendices

« The Signature: Legally verifies that you
authored the report and take responsibility
for its contents.

e Photo Logs: If you took photos, they should
be attached as an "Appendix" with a
description for each (e.g., "Figure 1: Close-
up of maxillary right central incisor with
ABFO No. 2 scale").

e Chain of Custody: If you collected physical
evidence (like a DNA swab), the transfer log
should be attached here.

The "Discovery"” Warning

In many jurisdictions, all your drafts and personal
notes are "discoverable." This means the opposing
attorney can ask to see the notes you scribbled on
a napkin while looking at the photos.

Pro-Tip: Keep your notes professional and
organized from the very first minute you start a
case. Treat every scrap of paper as if it will be
blown up on a giant screen in front of a jury.

IV. Professional Credibility and Limitations

Credibility is a forensic dentist's most valuable
asset. Once lost, it is nearly impossible to recover.

In the legal system, your professional reputation is
your "currency." Once a judge or a peer review
board flags a witness as unreliable, biased, or
prone to overstating evidence, that individual’s
career as an expert is effectively over. Protecting
your credibility requires a disciplined adherence to
the boundaries of your science.

1. Staying Within Your "Scope of Practice"

Attorneys may try to "push" you to give an opinion
on a related field to strengthen their case.

e The Trap: "Doctor, since you saw the
bruising on the neck, would you say the
victim was also strangled with a specific
type of rope?"

« The Proper Response: "That falls outside
my area of expertise in forensic dentistry. A
forensic  pathologist would be the
appropriate expert to address the
mechanism of strangulation."

« Why it matters: If you guess correctly,
you're lucky; if you guess incorrectly, the
opposing counsel will use your lack of
qualification in that area to dismantle your
actual dental findings.

2. The Power of "Scientific Uncertainty"

In modern forensics, the "Absolute Match" is
increasingly rare and scientifically scrutinized.

« Bite Mark Limitations: Skin is an elastic,
curved, and living medium. It distorts during
the bite and during the healing process.

e The "Inconclusive" Strength: Admitting
that a piece of evidence is "inconclusive" or
only "consistent with" a suspect (rather than
a "positive match") actually increases your
credibility. It shows the jury you are a
scientist, not a prosecutor.

o Terminology: * High Certainty: "The dental
evidence is a match." (Rarely used now).

o Probable: "The suspect cannot be
excluded as the source of the bite."
o Inconclusive: "The injury lacks
sufficient individual characteristics
for a comparison."
3. Navigating the "Yes/No" Trap



Cross-examination is designed to force you into a
corner. Attorneys use leading questions to control
the narrative.

The Tactic: "Doctor, isn't it true that bite
mark analysis has been criticized by the
National Academy of Sciences? Yes or no?"
The Solution: You are not a puppet. If a
"Yes" or "No" would be misleading, look at
the judge and say: "Your Honor, | cannot
answer that question accurately with a
simple 'yes' or 'no' without providing
context."” Most judges will allow you to
explain your answer.

4. Ethical Fee Structures

The fastest way to be labeled a "Hired Gun" is to
have a suspicious financial arrangement.

Flat vs. Contingency: You must be paid an
hourly rate or a flat fee for the time you
spend reviewing files, writing reports, and
testifying.

The Ethical Wall: Your payment must be
processed before you testify or regardless
of the verdict. If your fee depends on the
"win," your opinion is legally considered
bought and paid for.

Integrity

"l Don't Know": These are the three
most powerful words in a courtroom.
They protect you from "hallucinating"
an answer under pressure that could
be proven wrong by a later witness.

5. The Expert's Code: Deep Dive

Aspect

The Forensic "Golden Rule"

Preparation

Review the "Originals™: Never
rely on photocopies if the original
dental casts or high-res photos are
available. A smudge on a copy can
look like a chipped tooth in court.

Demeanor

The "Patience” Rule: If an
attorney becomes aggressive of
insulting, maintain a steady, calm
tone. If you lose your temper, the
jury sees you as emotional rather
than analytical.

Language

The "Fifth-Grader" Test: If you
can't explain the mechanics of a
mandibular fracture to a 10-year+
old, you haven't simplified it
enough for a jury.




